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The Security Situation in Afghanistan: Foreign Lenders Beware

Foreign lenders have financed vast sums of money to Afghan businesses in recent years. To secure
such financings, they have generally taken security over the borrowers’ assets and undertakings
including security over land. To date, very few securities have been enforced presumably because
borrowers have been meeting their repayment obligations.
The World Bank has predicted a significant slowdown in the Afghan economy leading up to and
following the NATO military withdrawal in 2014. In addition, there are widespread concerns of a
substantial weakening of the Afghan currency, the Afghani.
The majority of the subject financings, and therefore repayment obligations, are in USD. Borrower
earnings are generally in Afghani. A weaker Afghani is, on its own, likely to make it difficult for a large
number of borrowers to meet their repayment obligations. Coupled with reduced cash-flows for many
borrowers - which is likely to result from any economic slowdown - widespread borrower default may be
inevitable.
Therefore, foreign lenders may need to enforce their securities in the not too distant future. Regrettably,
many foreign lenders are likely to encounter major difficulties in enforcing their securities. This is
because the vast majority of their securities do not create valid security interests under Afghan law. As
such, many foreign lenders may not be entitled to priority over other creditors in the event of the
borrowers’ insolvency and may not have recourse to secured assets that have been transferred to a
third party.
Foreign lender can, before any economic slowdown, re-structure their transactions and securities, and
enact other measures, to better protect their investments.
Legal Framework

The legal framework for the recognition and enforcement of security interests consists of the: (a)
Afghanistan Commercial Code 1955 (Commercial Code); (b) Afghanistan Civil Code (Civil Code); (c)
Afghanistan Law for Secured Transactions on Movable Property in Banking Transactions 2009
(Moveable Property Law); and (d) Afghanistan Law for Mortgages on Immoveable Property in Banking
Transactions 2009 (Immoveable Property Law).
The Moveable Property Law and the Immoveable Property Law were devised and implemented by the
former administration of Da Afghanistan Bank (DAB). Both laws have been, and continue to be, praised
for finally providing lenders with a workable system for the recognition and enforcement of their
securities.
The Moveable Property Law and Immoveable Property Law reflect DAB’s commendable attempt at
modernizing Afghanistan’s legal framework for governing securities. The laws are based on almost
universally accepted concepts of security creation, perfection, priorities and enforcement. However,
both laws contain a serious shortcoming. That is, their application is generally limited to securities
granted to secure loans provided by persons that are licensed, by DAB, to provide banking services
inside Afghanistan. As such, foreign lenders, who generally do not have a banking license in

Afghanistan - are not entitled to the benefits of the Moveable Property Law and the Immoveable
Property.
Foreign lenders must therefore look to the Commercial Code and the Civil Code for the recognition and
enforcement of their securities. In summary, under these codes, only securities granted over tangible
assets that are, or their title deeds are, in the physical possession of the foreign lenders are recognized.
The Commercial Code does in theory recognize non-possessory security interests over negotiable
instruments and ‘other commercial documents.’ However, senior members of the Afghan judiciary have
made it clear that such security interests will only be recognized and enforceable between the borrower
and the lender, and will not have an impact on the rights of a third party.
Furthermore, in practice, only securities over land are capable of being perfected under the Commercial
Code and the Civil Code, i.e. a security instrument can only be registered with the registry of the
Commercial Court. The registry of the Commercial Court will only register securities over land –
securities over other assets will not be registered. However, under the Constitution of the Islamic
Republic of Afghanistan 2004, a foreigner’s interest in land is arguably limited to a leasehold interest.
Any other interest granted to a foreigner, including a security interest, may be considered
unconstitutional and therefore unenforceable. Consequently, foreign lenders may not be able to
enforce a security interest in land against any party, including the borrower.
Conclusion

The framework for the recognition and enforcement of security interests under the Commercial Code
and the Civil Code is extremely narrow and does not sufficiently recognize the current security
structures devised and implemented by foreign lenders in connection with their financings in
Afghanistan. Consequently, the vast majority of securities held by foreign lenders may not create valid
security interests under Afghan law and may not provide foreign lenders with priority against the
borrower’s other creditors and third parties that have acquired the secured assets. Accordingly, foreign
lenders are at risk of suffering extensive losses if Afghan borrowers default on their repayment
obligations.
Unfortunately, due to the likelihood of an economic slowdown and a weaker Afghan currency, an
increase in borrower default leading up to and after 2014 may be imminent. Foreign lenders can,
before the economic slowdown, restructure their securities and implement other measures to ensure
their positions are adequately protected.
Foreign lenders should consider engaging Afghan counsel to undertake an immediate review of their
existing securities and transaction structures, amend existing securities and implement quasi-security
and other measures to better protect the foreign lenders’ position and restructure transactions to take
advantage of foreign assets and other protections.
Way forward
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